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Introduction

This paper will deal with the jurisdictional issues that commonly arise in cross boarder defamation claims in so far as these matters have been considered by the English courts.  The challenges posed by publications on the internet which, in theory are accessible in every jurisdiction throughout the world, have been addressed in a number of recent cases. It will also go on to consider whether similar principles are likely to be applied in privacy claims.  English law does not have a concept of ‘personality rights’ as such and the law of privacy (of which ‘personality rights’ may be regarded as one aspect) is a new departure since incorporation of the European Convention on Human Rights into English law.   Although for defamation there is a well-developed body of jurisprudence, the rules on privacy are as yet uncertain.  Finally this paper will consider whether any advantage would be gained by harmonising those rules throughout Europe and whether the English system provides a good model. 
DEFAMATION

Publication

Conventional principles of English defamation law can be applied to cross-boarder publications, whether by broadcasters, the print media, or internet publications without much difficulty.  They can be summarised as follows:
i) Publication takes place where the defamatory words are heard or read
. This is easily established in newspaper or television publications. For Internet publications that will be where the person accesses the relevant web page or receives the email.

ii) Each publication is a separate cause of action
, - a principle which can cause problems for those (like newspapers) who maintain an archive.

iii) The law presumes damage upon the proof of publication of words that are defamatory of the Claimant
. Subject only to possible arguments as to abuse of process (see Jameel
) there is no de minimis principle when it comes to establishing publication
. 

iv) The presumption of damage is irrebuttable. It is not an answer (although it may mitigate damage) for a defendant to attempt to prove that none of the publishees believed the words complained of or that the publication did not in fact damage the claimant’s reputation
. 

v) On the other hand, there is not necessarily a presumption that material on the Internet has been published to anyone
.  As Gray J said in Al Amoudi –v- Brisard
:
“…I am unable to accept that under English law a claimant in a libel action on an Internet publication is entitled to rely on a presumption of law that there has been substantial publication.” 

Jurisdiction

Where the claim is governed by the Brussels and Lugano conventions (under the Civil Jurisdiction and Judgments Act 1982) or the Judgments Regulation, then a claim for all publications can be brought in the jurisdiction where the Defendant is established or individually in each member state where publication takes place in respect only of the publication within that member state
.
If the latter course is adopted, English jurisdiction in respect of the publication in England cannot be challenged on the basis of forum non conveniens
.
If the Conventions do not apply, a claimant can obtain permission to serve a foreign publisher out of the jurisdiction in respect of publication in England pursuant to CPR Part 6.20(8) (tort committed in this jurisdiction) and/or CPR Part 6.20(2) (injunction sought to prevent (re)publication). Where permission to serve out is obtained, the claimant must limit his claim to the publication in England; he cannot claim in respect of publications elsewhere
.

A defendant can challenge the jurisdiction of the English Court by applying to set aside the permission to serve the Claim Form out of the jurisdiction on the grounds that there is an alternative jurisdiction “in which the case may be tried more suitably for the interests of all the parties and the ends of justice” (the familiar forum conveniens question)
. 

The role of forum non conveniens
Where the principle of forum non conveniens applies, the Court must consider whether England is the appropriate forum within which to try the dispute. 

The burden is upon the Claimant to show that England is clearly the appropriate forum. In discharging that burden, the Claimant is entitled to rely on the principle that prima facie the jurisdiction in which the tort is committed is the natural forum to try the dispute. This principle applies to all torts and not simply to defamation: see Distillers Co (Biochemicals) Ltd -v- Thompson
 and The Albaforth
: 

“.... it must usually be difficult in any particular case to resist the conclusion that a court which has jurisdiction on that basis [viz. that it was the forum where the tort was committed] must also be the natural forum for the trial of the action. If the substance of an alleged tort is committed within a certain jurisdiction, it is not easy to imagine what other facts could displace the conclusion that the courts of that jurisdiction are the natural forum.”

Where the libel is published in a number of jurisdictions, there must be a “real and substantial” tort in the jurisdiction where the libel is published, if that jurisdiction is to be the appropriate forum to try the dispute
. The Court of Appeal in Jameel observed that it would have allowed an application to set aside permission to serve out because the publication to the five subscribers did not amount to a “real and substantial tort” (§70). The point had not been taken at the time by the Defendants. In Kroch Scott LJ said (@ p.732): 

“I think it would be ridiculous and fundamentally wrong to have these two cases tried in this country, on a very small and technical publication, when the real grievance of the plaintiff is a grievance against the widespread publication of the two papers in the respective countries where they are published.”

Whether the claimant has a “substantial complaint”
 about publication in this country, will depend both on the scale of publication and the claimant’s reputation within the jurisdiction
. 

Where a case is concerned solely with the Claimant’s reputation in England, and he seeks to have his reputation judged by English standards, England will often be regarded as the natural forum
. Conversely, “the more tenuous the connection with this country the harder it will be for the claim to survive the operation of this rule”
.

Whether the Defendant has “targeted” a publication in a particular jurisdiction is irrelevant to the decision as to which is the most appropriate forum. In King –v- Lewis
, the Court of Appeal rejected the argument that a court should be more ready to stay proceedings where defendants did not target their publication towards the jurisdiction in which they have been sued, stating:

“… As the Lord Chief Justice pointed out in the course of argument, it makes little sense to distinguish between one jurisdiction and another in order to decide which the defendant has “targeted”, when in truth he has “targeted” every jurisdiction where his text may be downloaded. Further, if the exercise required the ascertainment of what it was the defendant subjectively intended to “target”, it would in our judgment be liable to manipulation and uncertainty, and much more likely to diminish than enhance the interests of justice.”

Subject to the Jameel-type of abuse of process, a Claimant whose reputation is damaged within the jurisdiction of the English courts is entitled to seek vindication in England
. Further, even where a defamatory statement has received insignificant publication in England, where there is a threat or real risk of wider publication, the court may well be justified in granting an injunction against republication
. 

Fundamental challenges to the jurisdictional issues presented by the Internet have been rejected by the Courts in England and in Australia: see Berezovsky -v- Michaels
; Gutnick -v- Dow Jones;
 King –v- Lewis
; Jameel –v- Dow Jones & Co Inc
. 

The single-publication doctrine was rejected by the House of Lords in Berezovsky
 and the High Court of Australia in Gutnick.

In Gutnick, the Australian High Court endorsed the orthodox approach to publication and jurisdiction and made the following observations:

Publication on the Internet takes place when the website is accessed (or information is downloaded) by a user (§44)
;

Those who post material on the Internet do so knowing that the information they make available is available to “all and sundry without any geographic restriction” (§39): “A publisher... does not act to put matter on the Internet in order for it to reach a small target. It is the ubiquity which is one of the main attractions to users of it.” (§181);

If a publisher publishes in a multiplicity of jurisdictions it should understand, and must accept, that it runs the risk of liability in those jurisdictions in which the publication is not lawful and it inflicts damage (§192);

A claim for damage to reputation will warrant an award of substantial damages only if the Claimant has a reputation in the place where publication takes place (§53).

Gutnick was considered and endorsed by the Court of Appeal in King –v- Lewis. The Court of Appeal’s only apparent acknowledgement of the challenges posed by trans-national libels and the Internet was to accept that the discretion to be exercised by the court under forum conveniens would be “more open-textured than otherwise” (§31) (but it then immediately observed that “every case will depend upon its own circumstances”).

Damages and costs

Damages in libel actions in England are no longer as high as they used to be.  Following the Court of Appeal’s guidance in Rantzen v MGN Ltd
 and John v MGN Ltd
, damages awards are more proportionate to the damage suffered by the Claimant
.  Not all defamation actions are tried by a jury and where they are comparisons with damages in personal injury cases are allowed.  The Court of Appeal has power to substitute its own award where it considers the award at trial was excessive.  As a consequence, damages even for the most serious libel these days do not exceed £200,000 and are often in the tens of thousands or less (although this may be more than some other European jurisdictions).   

Costs, on the other hand, can still be extremely high, running into hundreds of thousands of pounds for cases which proceed to the higher courts.  Claimants have the advantage of being able to conclude a Conditional Fee Agreement under which no costs are payable unless the case is won.  If successful, the Defendant can be faced with a large bill which may include a success fee for the Claimant’s representatives of up to 100%.  Recent attempts to challenge CFA’s in libel actions as a breach of Article 10 have failed.

To the extent that damages have come down, England may no longer be seen as such a popular forum for commencing a libel action, though the more favourable rules on presumption of falsity and presumption of damage may still make it many potential Claimants’ jurisdiction of choice. This has to balanced against the new defence of “responsible journalism”
 which has just been given a boost by the House of Lords
 and the increasing harmonisation on issues of liability throughout European through the influence of the European Convention on Human Rights.   

PRIVACY

Given its infancy in England, the nascent law of privacy has not yet had time to generate jurisdictional issues. However, there is reason to believe that privacy may not simply fall to be treated in the same way as defamation: 

The law of privacy has not expressly recognised a principle akin to the presumption of damage. That presumption is born of the pragmatic recognition of the propensity of defamatory words to damage a reputation, but there may be no countervailing need for a presumption that a publication which is likely to be invasive of privacy will cause damage. For example, does a breach of privacy require the potential claimant to be aware that his/her privacy has been infringed or invaded? If so, is the damage caused where the publication takes place or where the claimant is located when he/she learns about it?

Is each publication of material that is a breach of privacy a new cause of action? If an article in an international newspaper, or trans-boarder broadcast or posted on the Internet discloses some private information in multiple jurisdictions, is that one breach of privacy (the extent going only to damages) or are there multiple causes of action? If the latter, do the same jurisdictional principles of forum non conveniens apply as in defamation actions? 

Are photographs which depict private information going to give rise to more causes of action than articles describing the same information? The Court of Appeal in Douglas –v- Hello, albeit discussing public domain, left room for the argument: 

“Once intimate personal information about a celebrity’s private life has been widely published it may serve no useful purpose to prohibit further publication. The same will not necessarily be true of photographs. Insofar as a photograph does more than convey information and intrudes on privacy by enabling the viewer to focus on intimate personal detail, there will be a fresh intrusion of privacy when each additional viewer sees the photograph and even when one who has seen a previous publication of the photograph, is confronted by a fresh publication of it.”

These issues highlight how uncertain are the foundations of the law of privacy. The Douglas –v- Hello -type of “privacy” infringement – rooted much closely to conventional breach of confidence – will lead to a set of answers to the above questions which would not necessarily be the same for the invasive McKennitt v Ash type of privacy claim, which involves not the wrongful exploitation of image, but the hurt of exposure of facts which the claimant had wished to keep private. If the remedy for the latter is damages for hurt feelings (there being no vindication element to privacy damages), then the nature of the damage for which the court is compensating is clear. In such a case it would seem that for jurisdictional purposes under CPR Part 6.20(8), the question is whether the damage (i.e. hurt to feelings) was suffered in England, or whether the damage resulted from an act committed within the jurisdiction. 

The relative ease with which the Courts have answered these questions in relation to defamation seems unlikely to be repeated when considering privacy. Why, for example – beyond the application of conventional presumptions in defamation – should an Australian newspaper publisher be made to account in an English court for an alleged breach of privacy contained in an article about someone living in the US just because it is published on the Internet and available to be downloaded in the UK? In that instance has the relevant act been committed within the jurisdiction of the English court? Has the damage been suffered within the jurisdiction of the English court?

Given the disparity between privacy protection offered by various jurisdictions throughout the world, the potential for attempted forum shopping is even greater in relation to privacy than it is currently for libel.  Here the media perceive the threat to come from the laws of jurisdictions with more developed jurisprudence on privacy than England (where damages for those invasions which have been found have been relatively low
).  
CHOICE OF LAW

Establishing that the English court has jurisdiction over a cause of action involving a cross boarder publication does not resolve the question of the law that must be applied to resolve the dispute. The concept of choice of law has, in theory, some application.

The double-actionability rule was abolished – save for defamation claims – by the Private International Law (Miscellaneous Provisions) Act 1995. Choice of applicable law is governed by the Act, which essentially looks at the place where the events constituting the tort occurred. Where the events have an international dimension the Act provides two rules which will be relevant:

i the applicable law for a cause of action in respect of damage to property is the law of the country where the property was when it was damaged;

ii in any other case, the applicable law is the law of the country in which the most significant element or elements of the events occurred. 

Note though that the Court of Appeal in Douglas -v- Hello concluded, not without hesitation, that the effect of the Claimants shoehorning their claim into the cause of action for breach of confidence (an equitable remedy under English law) meant that it did not fall to be treated as a tort and that the Private International Law (Miscellaneous Provisions) Act 1995 was not therefore applicable. 
Questions of choice of law at present are only likely to arise in cases where the publisher can be served within the jurisdiction and there is an argument that the “most significant element(s) of the events occurred” in another jurisdiction. Even if the law of that other jurisdiction is held not to be applicable, it may still be relevant in determining whether there was a reasonable expectation of privacy. In Douglas -v- Hello the law of New York clearly entitled the Douglases to arrange for their wedding to remain private - at least so far as photographs were concerned - and therefore they were entitled to expect their privacy to be respected. The fact that the photographs taken might have been published with impunity in New York had no direct bearing on whether the information fell to be treated as private and confidential in England.

CONCLUSION

The ambitions of an EU regulation or international convention which attempts to harmonise the rules as between member states on which law applies to a given legal dispute are laudable.  In theory it produces greater certainty and permits legal advisers to proffer more accurate advice as to the likely outcome of proceedings.  Against this, however, it has to be recognized that in the vast majority of cases it is more practical to apply the law of the jurisdiction in which the claim is brought, however that is determined in the first place (whether under the Brussels or Lugano Conventions or not).  

For so long as the rules provide that a Claimant may sue for tortuous type damage (jncluding for these purposes defamation and invasion of privacy) in the jurisdiction in which publication took place (at least for the damage suffered in that jurisdiction), then there is likely to continue to be a degree of ‘forum shopping’ in a typical cross-boarder media case.  The Claimant is likely to have a range of options available to him.  In making his choice he will be influenced by which jurisdiction is likely to produce the most favourable outcome in terms of liability, damages and costs.

The United Kingdom has for some time been seen as favourable to claimants in defamation actions and favourable to defendants in respect of invasions of privacy.  But all that is changing.  As Lord Hoffmann has recently stated in Jameel v Wall Street Journal 
:

“Until very recently, the law of defamation was weighted in favour of claimants and the law of privacy against them.  True but trivial intrusions into private life were safe.  Reports of investigations by the newspaper into matters of public concern which could be construed as reflecting badly on public figures domestic or foreign were risky.  The House attempted to redress the balance in favour of privacy in Campbell v MGN Ltd [2004] 2 AC 457 and in favour of greater freedom for the press to publish stories of genuine public interest in Reynolds v Times Newspapers Ltd [2001] 2 AC 127.”

The impetus for both these adjustments has been the European Convention on Human Rights.  As the Convention standards impact across Europe the divergence between the defamation and privacy laws of all member states will reduce. In time it will matter less which law applies and decisions on where to sue are likely to be influenced more by practical considerations such as the location of witnesses and likely costs of the action.  The absence of specific clauses dealing with the violation of personality rights in the latest draft of Rome II (and the retention of the status quo for the time being) is not, from a practitioner’s perspective, therefore of paramount importance.                                  
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