     Freedom of speech, conflict of laws and the country of origin principle
1. I have been asked to consider the interface between the country of origin principle as implemented in the (proposed new) TWF directive and the 2000/03 e-commerce directive, and  choice of law in tort
. 
Under the country of origin principle, as implemented by the internal market clause provided in the TWF directive, “only one EU Member State has jurisdiction over any given media service provider, (since) audiovisual media service providers need the legal certainty that they do not have to comply with 25 different national laws, but only with the legislation of the country were they are established.’ Thus, “Member States shall ensure freedom of reception and shall not restrict transmissions on their territory  of television broadcasts from other Member States which fall within the fields coordinated by this directive” (article 2a).
 Similarly, under the e-commerce directive, given the legal uncertainty relating to “the extent to which Member States may control services originating from other Member States...information society services should in principle be subject to the law of the Member State in which the service provider is established”. The internal market clause then provides that “Member States may not, for reasons falling within the coordinate field, restrict the freedom to provide services from another Member State” (article 3-2)
. 
The TWF goes further than the e-commerce directive in harmonising rules on content, with regard to the protection of minors, hate speech, promotion of cultural diversity and advertising. It is correlatively more restrictive as to the extent to which Member States may derogate from the country of origin principle on such grounds
. Basically, however, as far as conflicts of law are concerned, and given too that the TWF directive allows room for the public policy of forum (freedom of speech or, presumably, privacy)
, the issue seems to be whether compliance with the law of the country of establishment means that conflicts of laws in tort cases involving violation of privacy and defamation (whether through audiovisual media or other information society services) are thereby subject to the country of origin principle implemented in the internal market clause; whether it is that case that other media service providers are subject to the same principle (outside the internal market clause, but by virtue of the general effect of free movement); and the extent to which such a result would be desirable, as compared with the application of the general conflict of law rule contained in the Rome II proposal (law of the place in which the damage occurs), eventually adjusted to take account of the specifically constitutional dimensions of freedom of speech. 

2. Described as the “core” of the TWF directive, the country of origin principle “ensures that only one EU Member State has jurisdiction over any given media service provider”. It has been “the cornerstone of the Television without Frontiers Directive since 1989 and the basis for all business plans for new services. Audiovisual media service providers need the legal certainty that they do not have to comply with 25 different national laws, but only with the legislation of the country were they are established.” But does this mean that liability in tort incurred by an audiovisual media service provider for content that violates privacy is necessarily governed by the law of his or her state of establishment? Although this interpretation has been lobbied in the name of legal certainty by service providers, it does not result clearly from the directive that rules of tort law are included in the coordinated field and is not generally thought to be implied by the country of origin principle. Indeed, the e-commerce directive, which contains an analogous internal market clause, is equally ambiguous. Issues covered by the coordinated field (which under article 3-2 cannot furnish reasons to set aside the law of the country of origin in the State which receives the service), include “requirements concerning the liability of the service provider”. However, article 1-4 states equally clearly that “This Directive does not establish additional rules on private international law” – which would clearly be the case if the country of origin principle were to be taken to mean that cybertorts linked to electronic services were necessarily governed by the law of the place of the establishment of the service provider. 
3. It is useful, therefore, to look for guidance towards the debate which has been raging for well over a decade about how far mutual recognition may impact on the content of traditional conflicts principles in the field of private law
. Basically, the question is whether the economic freedoms of the EC Treaty contain implicit conflict rules, in the form of a “home country” or “country of origin” principle, which would require courts to apply the substantive law of the operator’s home country, or at least to set aside particular substantive rules of the normally applicable law, when these are less favorable to the operator than those of the State of origin of a product or a service. The conclusion is generally that the extension of the country of origin principle to conflict of private laws, particularly in tort, is neither necessary nor desirable.  
4. Mutual recognition is essentially about rules of public law – or, since the label is ambiguous, rules about administrative authorisations, prudential supervision, or product quality. It heralds the spectacular end of the “public law taboo” in intra-Community situations
. While the most remarkable examples can probably be found in harmonised areas under secondary law, products and services give effect to the same idea in the absence of substantive harmonisation. Thus, under Keck
, the free movement of goods requires the importing country to recognise the product rules of the country of origin - which essentially entails accepting foreign goods as they were manufactured, and refraining from imposing further requirements relating to product quality or packaging. Subjecting a given imported good to a second set of regulations hinders its market access, since it is at a disadvantage as compared with domestic goods which can be sold after satisfying only one regulatory burden
. This is why, once the good has crossed the frontier, the importing State may subject it only to marketing rules - to which it has not previously been subjected, which do not require changing its form or content, and therefore do not involve a double regulatory burden. Now well-established for goods (if not always easy to implement, particularly as far as advertising is concerned)
, the real difficulties appear as to the requirements of market access in the field of services
. This is precisely where mutual recognition and the conflict of laws in the field of tort appear, in the main, to cross swords. 

5. To some extent, at least as far as public law is concerned (administrative authorisations; professional qualifications), cross-border services fit the double-burden pattern
. But the issue which cross-border services raise, as regards the scope of mutual recognition, is the extent to which rules of law traditionally labelled as “private”, such as tort law, fit into the regulatory competition picture
. Indeed, whether the requirements of mutual recognition apply to rules of tort law is at the heart of the debate on the future of the conflict of laws within the internal market. The question is whether, in assessing the liability of a supplier of goods or services for harm caused in the  importing or host State, the courts of that State apply a law – by definition, more restrictive
 – other than law of the provider’s home country.   First presented as a implicit requirement of the fundamental freedoms, this thesis gained credit from the internal market clause in the 2000/03 Electronic Commerce Directive, which, as we have seen, includes within the scope of the country of origin principle all issues relating to both access and exercise of activities through an electronic medium (to the exclusion of products liability). However, given the uniform rules on the liability of service providers in connection with infomation stocked or diffused on the web,  it was difficult to imagine what other sorts of factual situations involving the liability of service providers in the information society, were effectively covered by the country of origin principle. Moreover, the controversial proposal for a Directive on Services in the internal market  squarely exempts from the scope of the (now re-baptised) country of orign principle, harm caused in the course of performance of a service in the host State – cases, in fact, where the courts of the host State would be likely to apply forum law as the law of the place where the harm occurred.
6. Creating a service provider’s haven by applying the country of origin principle in the field of tort would be likely to encourage a race to the bottom among Member States in standards of liability in order to attract investment, and would transform the fundamental freedom to provide services in other Member States into an immunity from liability or even a positive right to cause harm there
. If one refers to Jukka Snell’s analysis of the way in which competition takes place for different categories of rules, it seems clear that tort rules cannot be subject to mutual recognition without distorting the competitive process
. The tort rules applied by the courts of the host or importing State
 belong to the category of rules excluded from  mutual recognition by Keck, those to which professionals should have to adapt when providing services in other Member States
. 
7. In conclusion, it seems to me that extending the country of origin principle beyond rules of public law to rules of tort law would be inappropriate and self-defeating, as it would give rise to distorsions in competition - which mutual recognition  is precisely designed to eradicate.



______________________________________
8. Post-scriptum. In my view, the conflict of laws accomodates internal market objectives where necessary, but should not be absorbed by the principle of origin if it is to preserve the new regulatory function with which the Rome II Regulation is now interestingly investing the proposed choice of law rules
. The various versions of the recitals explaining the proposed rules for environmental torts, for example, aim to design a choice of law rule which will improve environmental protection and avoid distorsions of competition. The shift from purely private law objectives to regulatory aims is significant. Rather than allowing the country of origin principle to absorb conflicts of laws in tort relating to invasions of privacy, it would be preferable policy to design a specific conflict rule ensuring an appropriate balance between freedom of expression and protection of privacy. For example, Paul Beaumont’s paper points out one of the weaknesses of the place of publication rule (rich celebrity sues small newspaper in several countries) which a regulatory conflict rule would have to take into account. The country of the place of the claimant’s habitual residence, as the place whose law determines expectations of privacy (qualified by the possible showing that the claimant’s residence was unforseeable to the media service provider), appears to me to be the preferable solution.   

9. Interestingly, early discussion on comparative advertising as a market tort emphasised that if the home country law is to be taken into account, it is done so incidentally, or as datum, in the way prescribed by several Hague Conventions (traffic accidents, products liability) and by article 17 of the proposed Rome II Regulation, in order to give effect to rules of conduct applicable in the place the defendant acted, even if the assessment of the liability and rules of loss distribution are taken from a different legal system
. According to the functional analysis of the Rome II proposed by S. Symeonides, the most appropriate solution in policy terms would be to read “rules of conduct” in article 17 as covering “all rules which directly regulate conduct” as opposed to “loss-allocating” rules, which “regulate the financial consequences of such conduct...”
 and to allow the courts to apply them whether or not they are favorable to the defendant.  The author argues convincingly that under a “one-way” reading of article 17, concern for the perpetrator is “excessive if not misplaced”. The key question is whether a reasonable person would have forseen the harmful consequences of his or her acts in another State. If so, the choice of law rule should not allow him or her to seek refuge behind the lower standards of the “home” country, usually the state of establishment and conduct. Conversely, in similar circumstances, where conduct violates the higher standards of the State of establishment and conduct and – foreseeably - not the lower standards of the place the harm occurred, article 17 would allow courts to implement the policies of the State of establishment whihc had a clear interest in policing conduct within its borders. Suggested as a solution of general import, this reasoning seems to be to be entirely applicable to torts invoving violation of privacy by the medias. Where the publication or diffusion is illegal in the country of the defendant’s establishment, article 17 ought to be used to implement the policy of that State in regulating the freedom of speech, even when there is no violation of privacy in the State of the claimant’s habitual residence. Conversely, whenever the cross-border harm was foreseeable, the lower standards of the country of origin/State of establishment  should not provide refuge to the tort-feasor. 

� The Common position of 25th September 2006 excludes from the scope of Rome II, ‘non-contractual obligations arising out of violations of privacy and rights relating to personality, including defamation’ (article 2-g). The exclusion appears to result from pression from the media, whihc tend to lobby for the application ofn the country of origin principle. Previously, the Commission had proposed that “The law applicable to a non-contractual obligation arising out of a violation of privacy or rights relating to the personality shall be the law of the forum where the application of the law designated by Article 3 [= the law of the country in which the damage arises or is likely to arise] would be contrary to the fundamental principles of the forum as regards freedom of expression and information.’ (article 6 -1). 


 


� It is debatable whether these are conflict of law rules over which Rome II would have taken precedence (under artice 27 Rome II). The e-Commerce directive expressly – but confusingly – excludes this characterisation (art-icle XXX). However, the exclusion of violations of privacy from the scope of Rome II eliminates this virtual conflict.


� Answering some of the most asked questions relating to the TWF directive, the Commission states: “The eCommerce Directive does not contain material content rules and currently leaves Member States the possibility to derogate from the country of origin principle. By providing minimum rules with regard to the protection of minors, hate speech, promotion of cultural diversity and advertising the proposal widens the fields harmonized by Community Law. It therefore builds on the eCommerce Directive in these fields for a specific sub-set of services i.e. audiovisual media services, which have a special impact on society and are characterized by their cultural dimension. For these services, the level of coordination of national rules is higher and the internal market more complete”.


� The TWF proposal “does not in any way prevent Member States from applying their constitutional rules relating to freedom of the press and freedom of expression in the media”. Under recital (24): “Under this Directive, notwithstanding the application of the country of origin principle, Member States may still take measures that restrict the freedom of movement of television broadcasting, but only under certain conditions listed in Article 2a of this Directive and following the procedure laid down in this Directive. However, the European Court of Justice has consistently held that any restriction of the freedom to provide services, such as any derogation from a fundamental principle of the Treaty, must be interpreted restrictively”.





� For a sample of the vast literature on this question:  J. Basedow, « Der kollisonrechtlichte Gehalt der produktfreiheiten im europäischen Binnemarket : favor offerentis », RabelZ 1995.1 ; H. Jessurun d’Oliveira, « The EU and a metamorphosis of private international law », Mélanges North, Oxford Univ. Press, 2002, p. 111-136 ; A. Gkoutsinis, “Free Movement of Services in the EC Treaty and the law of contractual obligations relating to banking and financial services”, 41 Common Market Law Rev  119; T. Kadner Graziano, Gemeineuropaïsches Internationales Privatrecht, Tübingen, Mohr, 2002, 687 p. ; C. Kohler,  « Der europäische Justizraum für Zivilsachen und das Gemeinschaftskollisionsrecht », IPRax, 2003, p. 401-411 ; H. Muir Watt, « Choice of law in integrated and interconnected markets : a matter of political economy », Col. J. Eur. L., 2003, p. 383-410 et “The Challenge of Market Integration for European Conflicts Theory”, in Towards a European Civil Code, 3ème éd, 2004, chapitre 10, p. 191; G. Rossolillo, Mutuo riconoscimento e techniche conflittuali, Padoue, Cedam, 2002, 335 p. ; G. Spindler « Herkunftslandprinzip und Kollisionsrecht — Binenmarktintegration ohne Harmonisierung ? », RabelsZ., 2002, p. 633-709; Michael Tison, « Unravelling the General Good Exception : The Case of Financial Services », Services and Free Movement in EC Lawpréc. p.321; P. Picone, Diritto internazionale privato e diritto comunitario, Cedam, 2004 ; V. Heuzé, « De la compétence de la loi du pays d’origine en matière contractuelle ou l’anti-droit européen », Mélanges P. Lagarde, Dalloz 2004 ; see too the various contributions in Fuchs, Muir Watt & Pataut (eds), Les conflits de lois et le système juridique communautaire, Dalloz, Thèmes et commentaires, 2004.   


� On the spectacular change entailed by mutual recogniton in the area of public law, see L. Radicati di Brozolo, « Libre circulation dans la CE et règles de conflit », Rev crit DIP 1993.401.





� Joined cases Keck et Mithouard, C-267/91 et C-268/91 (1993), ECR I-6097. 


� The dynamics of the market for goods and services are harnassed to the mutual recognition of competitive advantage acquired under the law of the country of origin. Whether a given legal regime survives in the internal market will depend solely on consumer choice, which functions as a substitute for mobility. Mutual recognition thus ensures that the market alone decides on the success of the respective legal regimes,  which is why the importing State must refrain from hampering free movement by imposing its own standards on foreign products or services. Understanding the economics of mutual recognition helps define the scope the country of origin principle. How does one identify the rules of the country of origin of a product or service which need to be mutually recognised, in order for  foreign products and services to maintain their competitive advantage when offered simultaneously to domestic consumers? The Sunday trading saga seemed at one point to suggest that free moving goods carried around all the rules which impacted on the conditions in which they were manufactured or conveived. Under such an approach, there would be also be no reason to exclude from the scope of mutual recognition rules of law relevant to the production process, such as environmental or labour law, under which a product was manufactured or a service initially conceived. 








� Advertising may be part of the product itself, so that changing the applicable rules may mean modifying the product (for ex, CJCE C-368/95 (1997), Famila Press, ECR I-3689).  


� See the various contributions to W.H. Roth & M. Andenas (ed) Services and Free Movement in EU Law, Oxford Univ. Press 2002. 





� Thus, an authorisation delivered, or a qualification obtained, in the service provider’s home country has to be mutually recognised in the host country; requiring the provider to satisfy further conditions would be to destroy the competitive advantage confered under the home State’s potentially different legislation. A similar reasoning can be found in the abundant case-law concerning the pre-Directive posting of workers. The State of posting could not require the employer to comply with a second set of territorially applicable rules relating, for instance, to social security, in addition to those already complied with in the home country (unless there was a general interest justification for doing so). In all these cases, the double burden test works without difficulty; mutual recognition serves to protect a competitive advantage acquired under the rules applicable in the home State.  





� It might of course be objected that certain areas of private law do not lend themselves to competition anyway. A. Ogus has demonstrated that only regulatory law that can be described as heterogenous – that is, creating categories of winners and losers - gives rise to competition, since there must be “losers” if the dynamics of competition are to be set in motion through exit. According to this author, heterogeneous products are not likely not be found in the field of contract law, which is essentially facilitative of private transactions: A. Ogus, “Competition between National Legal Systems : A Contribution of Economic Analysis to Comparative Law”, 48 ICLQ 405. 





� The freedom to provide cross-border services will be invoked, practically, in cases in which the host State’s law is more restrictive than the home State. This is why, for practical purposes, there is no real difference between  the principle of origin, deemed to contain a complete conflict rule in favour of the law o the host state, and the concept of an “exception of mutual recognition”, which would merely set aside rules of the host State when they impede free movement (on the concept of an exception of mutual recognition, see Fallon M. & J. Meusen, « Le commerce électronique, la directive 2000/31 CE et le droit international privé», Rev Crit DIP 2002.435). Under either system, the law of the country of origin prevails in cases of true conflict. 


� J. Basedow, « Der kollisonrechtlichte Gehalt der produktfreiheiten im europäischen Binnemarket : favor offerentis », RabelZ 1995.1. 


�Jukka Snell has shown that regulatory competition in fact takes place in different ways for different rules, and such differences must be taken into account in the design of mutual recognition. If Keck distinguishes product and marketing rules, it is because competition operates differently for each of these categories. While competition between product rules (quality and presention of products) takes place through consumers’ voting with their purse, marketing rules (such as whether shops are open on a Sunday, whether billboard advertising is alllowed, etc) are more likely to weigh on their locational decisions (many might prefer to live in a quiet neighbourhood rather than one in which Sunday trading and billboard advertising are unrestricted). Allowing mutual recognition of such rules of the country of manufacture along with the free movement of products would mean that there would be nowhere left to live where Sundays were quiet, billboards prohibited, etc; the host country must therefore be allowed to respond to local preferences and should not be required to mutually recognise the country of origin’s rules. In the same way, production rules, such as labour or environmental law, influence the locational decisions of firms, which must be allowed to choose the most advantageous regime on offer; imposing mutual recognition on the host country would there again be self-defeating. 





� These courts would have juridiction in cross-border tort cases under article 5-3 of the Brussels Regulation. 


� On the need to adapt to local law in certain cases, despite the country of origin principle, see W.H. Roth , « The European Court of Justice’s Case-law on Freedom to Provide Services : Is Keck Relevant ?”, in Madenas & Snell (ed),  Services and Free Movement in EC Law, OUP 2002, p. 1, spéc. p. 18.





� V. Reflecting on the ways to prevent “regulatory lift-off” by private actors, see R Wai, , « Transnational Liftoff and Juridical Touchdown : The Regulatory Function of Private International Law in a Global Age”, 40 Colum. J. Transnat’l L. 209 (2002).


� See H.D. Tebbens, « Les conflits de lois en matière de publicité déloyale à l’épreuve du droit communautaire », Rev crit DIP 1995.451.  


 �S Symeonides, “Tort Conflicts and Rome II: A View from Across”, Festschrift E Jayme,  2004, Mansel et al (ed), p935. 





