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Speech
Ladies and Gentlemen,
Introduction

Thank you very much for inviting me to your seminar. 
The questions you are going to debate today are primarily questions of Private International Law. The specific instruments covering the media at the EC level such as TVWF Directive are mainly – all – public law instruments with an Internal Market, First Pillar, legal basis. 
However, both public law acts and private international law often have one problem in common on how to reconcile with each other some of the fundamental principles that govern media activity in our democratic countries. Key elements underpinning EU democracies are the protection of privacy and the right of personality on the one hand, and freedom of expression, freedom of press and freedom of speech - including the right to information and the right to make a critique - on the other hand. 
In this respect, within the Commission, Commissioner Reding has taken steps to reinforce the attention given to policy issues affecting the media and the freedom of press. In 2004, Mrs Reding set up a Task Force within the new DG Information Society and Media so that the media, especially the publishing sector, would have the necessary support within the Commission to be heard and understood. This is in case any policy initiative should, inadvertently, endanger editorial or commercial freedom. The Task Force was created because we consider that the media are not just a sector of the economy like any other. They are also the main vehicles of our democratic, social and cultural values. 
My list of principles is not exhaustive. Other democratic principles are also fundamental in the EU, such as non-discrimination, the protection of (any kind of) minorities (sexual, racial, ethnic, national, minors…), and of tolerance and respect for privacy and rights related to the personality. These principles are also crucial in a democratic society governed by the rule of law.
Therefore, the EU legislation is called upon to "balance liberties", a point made in the title of your seminar. This means that we must carefully weigh one liberty against another so that the exercise does not cancel out, or diminish another. We cannot allow the balance to tip down too much on one side or the other. It is beyond any doubt that both the rights of the personality and the freedom of press are part of civil liberties. Respect for civil liberties lies at the heart of media activities. The media should not – and generally does not - pick and choose which ones they like, according to their circumstances and interests. 
I would like now to address a couple of topics falling under the responsibility of DG INFSO and share with you several reflections on the TVWF Directive and its proposed successor, the AVMS Directive.
First of all, neither the current TVWF Directive, nor the new proposal for a Directive on Audiovisual Media Services contains any provisions on the protection of privacy or rights relating to the personality as such. For example, current Article 22a of Directive TVWF deals with the more general issue of incitement to hatred on grounds of race, sex, religion or nationality. 
In a nutshell, the TVWF Directive provides for minimum rules of coordination, with which all broadcasters established in the European Union must comply. All Member States must adopt the necessary legislation in order to comply with the obligations imposed by this Directive, and they have to ensure that broadcasters under their jurisdiction comply with the Directive's provisions. These cover a number of issues directly relevant to the economic exercise of audiovisual media activities: jurisdiction, human dignity and non-discrimination, advertising, protection of minors and cultural diversity and right of reply.
These rules are clearly Public law rules as they govern the relationships between broadcasters and the State. In this respect, the relationships between broadcasters and Member States are governed by the principle of the country of origin, which means that broadcasters are submitted to the public law rules of the country where they are established. In doing so, the rules provided by the TVWF Directive, as such, do not directly govern relations between viewers and broadcasters.
Rome II concerns rules of International Private Law, which means basically rules applicable to disputes between individuals in situations involving a conflict of laws. Rome II concerns more specifically national rules on conflicts of law applicable to non-contractual obligations. Therefore, the rules in Rome II do not affect the rules in the Directive or the rules in the future AVMS Directive since they cover different areas, conflicts between individuals for Rome II and issues of public law for the Directive.
Furthermore, Article 3 (d) of Rome II makes the following point clear: Rome II does not prejudice the application of other EU rules intended to promote and achieve the internal market. The TVWF Directive and the future AVMS Directive are instruments of internal market law. In this respect, it is clear that the new Audiovisual Media Services Directive will not include in its scope conflicts between individuals.
Moreover, in its proposal for an AVMS Directive, besides the elements of modernisation, the Commission stresses that Member States should encourage co-regulatory regimes. Such regimes must be broadly accepted by the main stakeholders and provide for effective enforcement.
Generally, we accept that technology and business models are moving too fast for statutory law to keep up. Therefore statutory law needs to target high-level objectives and leave the details of implementation either to so called "soft law" or to co-regulation and self-regulation. Stakeholders play a strong role in both co-regulation and self-regulation. The difference is that public authorities set the objectives in co-regulation and formally entrust parties directly involved with implementing the means to reach these objectives. In co-regulation, public authorities also indicate that they reserve the right to intervene if the self-regulatory regime does not on the objectives set. In voluntary, or "spontaneous", self-regulation, typically industry sets the objectives as well as undertaking implementation, involving other stakeholders as necessary.
Co-operation between the media regulators of the various Member States is also important. In the audiovisual field, Commissioner Reding regularly organises meetings of the Head of the national regulatory authorities; one of the consequences of these meetings has been the setting-up of a closed Internet forum allowing national regulators to coordinate their actions.

Conclusion

I have tried to illustrate that instruments like Rome II and TVWF can, and do, very well live with each other. You have already started the procedure of the 2nd reading within the European Parliament on Rome II and my esteemed colleague from DG Justice, Liberty and Security, Claudia Hahn, will be dealing with the legal issues raised by Rome II and the consequences for the media in terms of Private International Law. 

Thank you for your attention. 
Pierre-Yves Andrau
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