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From a Canadian perspective the private international law of the countries of the European Union, in matters of tort and delict, appears already to be harmonious.  With the recent revision of English law, all countries appear to adhere to a basic rule of application of the lex loci delicti.  There are perhaps national variations in its implementation and some specific national exceptions (notably for common domicile/nationality cases) but this is perhaps inevitable even under a single governing text.  It is therefore surprising, from afar, to see measures being taken to uniformize an already harmonious situation.  In contrast, the law of the United States displays remarkable diversity, as is evident in the annual surveys and Hague lectures of Professor Symeonides, where no fewer than seven methodologies are listed, with the states that adhere to them.  Adherence to the lex loci delicti is one of these methodologies, still employed by ten states, but the other methodologies are highly flexible and it is difficult to predict the results of their application.  It is also remarkable that there are no current efforts of harmonization or uniformization in the United States, and that the Restatement, which can be seen as an effort of harmonization, has itself become a simple methodology amongst others.   One is tempted to conclude that efforts of harmonization or uniformization are unrelated to the actual diversity of laws which are in presence.  


Stability or diversity may thus have underlying institutional and intellectual explanations, and this may assist in locating the present Canadian law in relation to that of the U.S. and the European countries.  Current Canadian law, both for Quebec and the common law provinces, dates from 1994, but it is very different from the law found in the U.S.  There appear to be a number of institutional and intellectual reasons for this.  First, there are no elected judges in Canada, and the inevitable political pressures in favour of domestic law and local domiciliaries are thus less significant than in the U.S.   It is true that many conflicts cases are decided by non-elected federal judges in the U.S., but under the Erie doctrine they must follow state law in so doing, and the present diversity of U.S. law is essentially the work of state judges.  Second, Canadian judges are generally federally appointed.  The Canadian judiciary is not federalized as is the U.S. judiciary and the main courts of general jurisdiction are provincially-administered courts within which the judges are appointed, remunerated, disciplined and pensioned by federal authority.  The judges are drawn from the Bars of the province within which they sit, but because of their federal appointment they are a further step removed from local influence.  Finally, in institutional terms, the Supreme Court of Canada is not a purely federal and constitutional court, as is the United States Supreme Court, but rather a generalist final court of appeal for all private and public law matters, whether federal or provincial in origin.  The Supreme Court of Canada thus directly and substantively controls the private international law of the provinces and does not exercise only constitutional control over its limits, as in the U.S. model.  The Canadian Supreme Court exercises the same substantive control over choice of law rules as would the European court of justice under Rome II.

Institutionally the Canadian model is thus closer to the European one, with appointed judges and a final court of appeal on the merits.  From the European perspective, Canada resembles Europe, though to duplicate Canadian structures in Europe in the future, judges sitting in European states would have to be appointed and remunerated through Brussels (!).


It should also be mentioned that there has been no general intellectual movement in Canada similar to that which is commonly referred to as “legal realism” in the United States.  Legal rules are therefore generally accepted as such.   These very general considerations are, it is suggested, highly relevant in contemplating the Canadian perspective on choice of law rules in matters of tort and delict.
Canadian harmonization, within NAFTA

Until 1994 the Supreme Court of Canada accepted and imposed on the provinces the former English double-barreled rule of actionability by the law of the forum and non-justifiability by the lex loci delicti.  There were some dissenting Quebec cases but there was at least an appearance of uniformity in Canadian law.  This changed in 1994 with the enactment of the Quebec Civil Code and the Tollefson and Lucas decisions of the Supreme Court of Canada, as a result of which the law of the common law provinces is now different in some respects from that of Quebec.  So there is presently no uniformity of choice of law for tort and delict within Canada and no efforts are being made to secure it.  This may be a result of the realization that Canadian law now is operative in the circumstances of the North American common market, or NAFTA, and that there is no particular advantage in uniform Canadian law within the broader diversity of North America.  Many private international tort cases in Canada involve U.S. domiciliaries or U.S. accidents.  The North American common market is legally more diverse than the internal U.S. market, since Canadian and Mexican laws have now been added to the diverse laws of the U.S.
Canadian tort/delict choice of law rules

As indicated, 1994 marked the codification of Quebec private international law and the announcement by the Supreme Court of Canada of a new rule for the common law provinces.  The Quebec codification adopted a lex loci delicti rule, subject to a limited number of exceptions.  Of the three versions of Rome II, the Quebec code is closest to the draft report of April, 2004.   Article 3126 of the Quebec Code is the basic text, calling for application of the lex loci delicti and stipulating that where the injurious act and the ensuing damage occurs in different countries, the law of the place of damage is applicable if the person who committed the injurious act should have foreseen that the damage would occur.  Article 3126 also provides that if the two parties are domiciled in the same jurisdiction, the law of that place applies.   Three further articles provide rules for specific instances of liability.  Article 3127 calls for application of the law of the contract where an obligation to make reparation for injury arises from non-performance of a contractual obligation (excluding “cumul”).  Article 3128 deals with products liability and allows the victim to choose between the law of the manufacturer’s establishment and the law of the place where the movable was acquired.  Article 3129 establishes an exorbitant rule that Quebec law is imperatively applicable in matters of civil liability for damage suffered in or outside Quebec as a result of exposure to raw materials originating in Quebec (notably asbestos).  The constitutionality of this last article is presently before the Supreme Court of Canada.  Aside from this asbestos provision, the Quebec rules are thus centered around the lex loci delicti while allowing variance in cases of common domicile, pre-existing contractual relations, and products liability.

The law of the common law provinces had become largely a lex fori rule, prior to 1994, given the interpretation which had been given to the English double-barreled rule, but this had become untenable following the creation of the Quebec no-fault regime for automobile accidents, which eliminated civil liability and all related litigation for automobile accidents in Quebec.  An Ontario domiciliary could thus be injured in an automobile accident in Quebec, find that it was impossible to sue the Quebec defendant in Quebec, but then return to sue in Ontario and have Ontario law applied in determining the liability of the Quebec defendant.  The Supreme Court found this to be unacceptable and in its major decisions in Tollefson and Lucas rejected the prior English rule.  In its place it substituted what it described as a “strict” lex loci delicti rule, though it did so only after canvassing a number of alternatives and notably citing U.S. jurisprudence and particularly Babcock v. Jackson and Neumeier.  In reaching this decision the Court made a number of statements that may be relevant to the European discussion, which can be enumerated as follows (ref’s to 120 D.L.R.. (4th):

-- first, the court stated that the lex loci delicti should be applied, “at least as a general rule” since it had the advantages of “certainty, ease of application and predictability” as well as conforming to “normal expectations” (p. 305).

-- second, after extensive discussion, the court rejected rules or methods which would be “lacking in certainty or likely to create or prolong litigation” (p. 310) and stated that “while ... The underlying principles of private international law are order and fairness, order comes first.  Order is a precondition to justice” (p. 311).
-- third, the court stated that “where an act occurs in one place but the consequences are directly felt elsewhere ... It may well be that the consequences would be held to be the wrong” but the court did not feel it necessary to make any more detailed statement in this regard, the matter presumably being left to the lower courts (p. 305).
--fourth, the court stated that “there may be room for exceptions, but they would need to be very carefully defined,” and rejected the possibility of a common domiciliary exception for cases within Canada, since “having an exception could encourage frivolous cross-claims and joinders of third parties” (which would attempt to re-implicate the lex loci delicti) (pp. 310-313).  The court added, however, that such an exception to the lex loci delicti rule may be defensible on the international plane, particularly as enshrined in the Hague Convention as this would ensure reciprocity, and essentially left this question open for international cases (p. 314).  It was pointed out by the Court, however, that the operation of such an exception would be entirely arbitrary if the common-domiciled parties “fortuitously happen to meet each other head-on on the road” in a foreign jurisdiction (p. 311).
--fifth, and finally, the court stated that it appears “self-evident ...that state A has no business in defining the legal rights and liabilities of citizens of state B in respect of acts in their own country.”  In this, the court appears to be re-stating more generally the second Neumeier rule of the New York Court of Appeals, to the effect that “when the driver’s conduct occurred in the state of his domicile and that state does not cast him in liability for that conduct, he should not be held liable by reason of the fact that liability would be imposed upon him under the tort law of the state of the victim’s domicile.”

What has happened since 1994?  In Quebec, there have been no interprovincial or international delict cases, other than those confirming the prohibition of litigation in Quebec concerning automobile accidents.  Removing automobile accidents thus greatly reduces the number of cross-border liability cases.  Otherwise Quebec produces a healthy volume of conflicts cases (some forty per year, a figure very roughly comparable to state figures in the statistics of Professor Symeonides in the U.S.).  In the common law provinces there have been five to ten automobile accident cases, almost all of which have applied the lex loci delicti.  There is some division within the Ontario Court of Appeal as to whether a common domicile exception should be created for international as opposed to inter-provincial cases.  Beyond the usual issues, the lex loci has been extended to rights of subrogation, but the historical application of forum law to quantification issues has been retained.  Overall, the lex loci rule appears to be working, without overt efforts of manipulation, and most notably working in the frequent case of parties domiciled in different jurisdictions with the accident taking place in the domicile of one of them.
Canadian perspectives on Rome II

As indicated, the Canadian position is closest to the Rapporteur’s draft report of April 2004, in that both can be said to be minimalist positions, based on a basic rule of the lex loci delicti.  Detailed rules on specific wrongs are considered unnecessary or premature, while the Canadian position on mandatory rules or contracting out is that they should simply be left to residual or neighbouring methods of choice of law.  In general, the Canadian position is in obvious contrast to the Rapporteur’s draft report of November 2004.  Two observations may be briefly made in this regard.

First, the position of both Quebec and the common law provinces is to the effect that there should be no abandonment of a general choice of law rule favouring the lex loci delicti.  It is a rule seen as working well enough in most cases, such that exceptions to it should be either announced by the legislature, as in Quebec, or controlled by a high court, as in common law Canada.  Implicitly, the position of Canadian authorities is that a basic rule calling for application of the law of the place with which the obligation “is most closely connected” is a non-rule or, in the language of the Supreme Court of Canada, a rule which  is “likely to create or prolong litigation” --- and this even where supported by explanatory presumptions.  It would be recognized that such presumptions are used in the Rome convention on contractual obligations, but the Rome convention has a visible, primary rule of party choice.  There is no such primary rule in the draft report of November, 2004.  In short, a major legislative text denies its own primary function if it simply invites consideration of a range of obviously relevant factors.

Second, in terms of the presumptions which are set out in the draft report of November, 2004, the only one which is problematical from the Canadian perspective is 2(b), submitting the non-contractual obligation to the law of the victim’s country of residence in the case of a claim for damages for personal injuries.  It was because of this possibility that the Supreme Court of Canada opted for a “strict” lex loci rule.  Presumption 2(b), placed in the Quebec and Canadian context, would mean that I, as a Quebec domiciliary under the Quebec no-fault plan, could run down one of my colleagues on a Montreal street and be entirely free of civil liability, adjusting my insurance accordingly, but that if I had the misfortune of striking an out-of-province domiciliary I would become liable according to the law of the victim’s domicile.  Both the Supreme Court of Canada and the New York Court of Appeals in Neumeier concluded that this was an unjustifiable result.  

Concluding remark

The Canadian position is one which assumes that there can be choice of law rules of relatively stable operation, even in matters of tort and delict.  This position is evidently derived in part from the institutional structures in Canada which lend themselves to the consistent interpretation of rules and which were referred to in the earlier part of these remarks.  The broader message from North America, however, appears to be that stable choice of law rules, at least in matters of tort and delict, are not necessary for the functioning of a common market.  The Canadian position is of assistance to Canadian courts and Canadian parties who contemplate possible tort litigation within Canada.  Within the broader NAFTA territory, however, one must presume the possible application of any law, and insure with this in mind.  The broader North American experience can be seen as supportive of the draft report of November, 2004, since the flexibility which it entails is consistent with actual practice over the entire North American common market.
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