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My purpose here is to offer some informal thoughts on how the U.S. experience in dealing with tort conflicts issues might cast light on the proposed Rome II regulation.  While there are, of course, differences in legal culture as between the E.U. and the U.S., the American experience may provide some valuable lessons.  I offer all of these suggestions tentatively as there are other experts who are much more familiar than I am with the process by which the Regulation has been drafted.  My views are those of an American observer who hopes that the U.S. experience may be of some benefit here.

Through the early 1960’s, U.S. courts adhered fairly closely to the lex loci delicti rule in tort cases.  The public policy (ordre public) reservation was always part of this territorial system, but it was understood in a traditional sense in that the court faced the choice of either applying the law of the injury state or dismissing the action.  See, e.g., Loucks v. Standard Oil Co., 120 N.E. 198 (N.Y. 1918).  Eventually, however, the public policy doctrine changed from being a mere reservation to a sort of policy analysis that allowed a court to substitute the forum’s rule for the injury state’s if that state’s rule was deemed unfair and other practical considerations point to the application of forum law.  See, e.g., Kilberg v. Northeast Airlines, 172 N.E.2d 526 (N.Y. 1961).

The broadening of the public policy doctrine foretold a major shift in American conflicts thinking that is often described as the “conflicts revolution.”  The first overt judicial rejection of the lex loci delicti rule occurred in the famous New York decision of Babcock v. Jackson, 191 N.E.2d 279 (N.Y. 1963).  In that case, New York’s high court applied its own pro-recovery tort rule to an accident occurring in a Canadian province.  Although the court offered a variety of rationales, principal among them was that both the plaintiff and the defendant were New Yorkers and the automobile was registered, insured and garaged in New York.  Under these circumstances, the court thought that it was unreasonable to apply the Canadian province’s law based upon the mere fortuity that the accident occurred there.  New York’s decision was followed in swift succession by other major U.S. decisions rejecting the lex loci delicti rule.  See, e.g., Reich v. Purcell, 432 P.2d 727 (Cal. 1967).  As matters now stand, only about 10 of the 50 states even nominally adhere to the lex loci delicti rule, and even those that do countenance a broad use of the public policy doctrine.  See, e.g., Alexander v. General Motors Corp., 478 S.E.2d 123 (Ga. 1996).

In the U.S., three major intellectual camps emerged to replace the lex loci doctrine.  Prof. Currie’s interest analysis was born of law review commentary in the 1950’s and advocated the use of governmental interests, rather than strict territorial connections, to govern conflicts cases.  Prof. Leflar about a decade later created a list of five “choice-influencing” considerations, which included among them advancement of the forum’s governmental interests and the application of the “better” (substantively preferable) rule of law.  In 1971, the American Law Institute promulgated the Second Conflicts Restatements, which drew on the theories of Currie, Leflar and others, though it did not expressly adopt Leflar’s “better rule” criterion.  The general test of the Second Restatement, contained in section 6, is that applicable law should be that of the state with the “most significant relationship.”

Despite the differences in verbal formulae, the actual operation of these approaches is quite similar.  In a 1992 law review article (The Choice-of-Law Revolution:  An Empirical Study, 49 Wash. & Lee L. Rev. 357), I surveyed over 800 U.S. conflicts decisions since the start of the conflicts revolution.   The survey revealed that the modern American methodologies were mostly statistically indistinguishable in their actual operation, and tended to heavily favor the application of forum law, the application of pro-recovery rules and local parties over out-of-state parties.  The states that continued to adhere to the lex loci doctrine were considerably less likely to apply forum law, pro-recovery rules or to favor local parties.

With that in mind, let’s consider Article 3 of the proposed Rome II regulation, which creates the general rule.  Paragraph 1 creates a general presumption that the lex loci applies subject to an exception in Paragraph 2 for the application of the law any common habitual residence between the parties.  Paragraphs 1 and 2 closely mirror recent U.S. efforts to reformulate these new approaches as rules.  See, e.g., La. Civ. Code art. 3544; Neumeier v. Kuehner, 286 N.E.2d  454 (N.Y. 1972).  I concur with Prof. Weintraub that the “common residence” provision should also cover circumstances in which the parties do not have a common residence, but are resident in countries with laws that are substantially identical on the issue in question.  Modern U.S. approaches have so-extended this “common residence” principle.  See, e.g., La. Civ. Code art. 3544; Diehl v. Ogoorewac, 836 F. Supp. 88 (E.D.N.Y. 1993).
The most interesting and potentially problematic part of Article 3 is the further exception in Paragraph 3 for cases in which “the non-contractual obligation is manifestly more closely connected with another country. . . .”  The net result of this “closest connection” paragraph may well be to create something like the approach of the U.S. Second Conflicts Restatement.  The Second Restatement purports to create a presumption that the lex loci will govern in many cases through quasi-rules that purport to govern auto accidents, products disputes and the like.  However, in practice U.S. courts seldom cite to the lex loci based quasi-rules, but instead rely upon the more open-ended “most significant relationship” test.  See, e.g., Courts and the Second Conflicts Restatement: Some Observations and an Empirical Note, 56 Md. L. Rev. 1232 (1997) (discussing propensity of U.S. courts to cite the general sections of the Second Restatement and ignore the specific provisions).

As written, Article 3 may well suffer a similar fate.  Judicial instinct in the U.S. (and, I suspect, in Europe) naturally gravitates towards the application of forum law.  The fairly broad jurisdictional bases offered under the U.S. “minimum contacts” test, and under the Brussels I Regulation and the Convention, give plaintiffs some opportunity to choose the forum.  If the power to choose the forum becomes the de facto power to choose the law as well, one can certainly predict an increase in forum shopping with plaintiffs gravitating towards countries with the most generous liability rules.

I agree wholeheartedly with Prof. Weintraub and Dean Symeonides that the Rome II regulation should not be drafted in a way that attempts to require courts to apply tort law in a way that is blind to final causes.  But the current formulation may not offer as much guidance as necessary and thereby invite inconsistent rulings and uncertainty in application.  One solution might be to make clear that Article 3(3) is to be applied in an issue-by-issue fashion rather than, as it appears now, to contemplate a complete rejection of the law that would be applicable under Paragraphs 1 and 2.  It would also seem to be desirable to offer some further guidance to courts as to when to find that another law is indeed more closely connected and what law to apply instead of the rule called for under Paragraphs 1 and 2.  A redrafted Article 3(3) that would accomplish this might read something like this:

“If paragraphs 1 and 2 would lead the application of a law as to any issue that would be contrary to the reasonable expectations of the parties, the court shall apply instead as to that issue the law of the country that is most closely accords with the reasonable expectations of the parties.”
Any comprehensive conflicts codification ought to strive for reasonable predictability both in the ex ante and ex post senses.  In the ex ante sense, it should attempt to match up the applicable law to reasonable party expectations about what law will govern their activities.  Probably the lex loci rule coupled with the “common residence” exception succeeds in doing so in the vast majority of cases.  Any general exception should be guided by this spirit.

The ex post sense is equally important, however.  Once a dispute has arisen between the parties it is in each party’s interest, and the interest of the public at large, to resolve the dispute with the least cost possible.  An appellate court reversal of a court of first instance’s determination of the applicable law thus represents a failure of the system.  Both parties would be better off, and judicial resources conserved, if courts of first instance could predict with accuracy the applicable law given the facts before the court.

In that regard, the entirely judicially-created, open-ended American approaches have been an abject failure.  The state of Louisiana makes for an interesting study in that regard.  Prior to 1992, Louisiana courts followed a modern American conflicts approach mostly derived from the Second Conflicts Restatements.  In the early 1990’s, with the leadership of Dean Symeonides, the Louisiana legislature drafted a comprehensive conflicts code.  Article 3544, the general tort conflicts provision, of the Louisiana Code actually bears some close resemblance to Rome II’s Article 3(3).

Article 3544 sets forth a basic presumption to apply the law of the injury state for questions of loss distribution, subject to the now-familiar common-residence exception.  Article 3544, as noted above, goes somewhat further and wisely treats parties who do not have a common residence, but live in states with identical laws on the relevant issues, as if they had a common residence.  
Article 3544, however, departs from this basic structure if the injury and the conduct that caused the injury occurred in different states and if:  1) the person causing the injury could not have foreseen that the injury would occur in that state or 2) the injury state provides less financial protection to the injured person than does the state in which the conduct occurs.  This is consistent with what I take to be the basic philosophy of Article 3(3) and my suggested amendment thereof.  Undoubtedly, the most likely circumstance in which Paragraphs 1 and 2 might lead to an unexpected result would be if tortious conduct were to occur in one country but the injury were to arise in another state through causes not reasonably foreseeable to the defendant.  In that case the mostly likely substitute law would be the law of the country where the conduct giving rise to the injury occurred.  Article 3544 of the Louisiana Civil Code thus does a quite good job of creating ex ante predictability.

But what of its ability to produce ex post predictability, i.e., certainty of application by courts of first instance?  In that regard, the Louisiana codification has been a spectacular success.  In 2000, I studied the affirmance rate of Louisiana trial courts in conflicts cases before and after the effective date of the new statute in 1992. Prior to 1992, the Louisiana courts had only a 52.9% affirmance rate in conflicts cases, meaning that lower court judgments were not much better than a coin flip in terms of predicting the ultimate disposition of the conflicts issue.  After the codification, however, the affirmance rate improved dramatically to 76.2%.  In other words, the fraction of reversals in such cases was cut almost exactly in half.

The lesson from the Louisiana experience seems to be that extremely open-ended formulations like those of the Second Conflicts Restatement (and, I fear, Article 3(3) as presently drafted) lead to a great deal of appellate litigation, extra costs to the parties, waste of judicial resources and delay in the resolution of cases.  On the other hand, conflicts provisions like article 3544, which need not be drafted as iron-clad rules but nonetheless provide reasonable guidance, can produce reasonable certainty and fair results at the same time.

Now, with this basic philosophy in mind, I offer some observations about other Articles in Rome II.  Article 4 seems generally consistent with the philosophy of protecting the reasonable expectations of parties in products liability cases by only imposing the law of the injured party’s residence if the defendant consented to having his products marketed there.  It might be desirable, however, to consider switching from a notion of whether the defendant “consented” to his product being sold in the plaintiff’s home country to one of whether he could reasonably foresee the sales or, perhaps, even whether he knew or should have known about sales in the plaintiff’s home country.  If a defendant is well aware of, and benefiting from, sales in the plaintiff’s home country it seems fair to impose the plaintiff’s legal rules on him even if there is no evidence that the defendant formally “consented” to the sales there.


The relatively blunt forum law preference of Article 6 for actions arising out of violations of privacy or reputation may lead to forum shopping in view of the relatively generous jurisdictional bases allowed in these cases.  See Shevill v. Press Alliance, Case No. 68/93, 1995 E.C.R. I-450.  U.S. courts have generally applied the law of the plaintiff’s domicile in such cases.  Restatement (Second) Conflict of Laws § 150. This approach would probably not lead to as much forum shopping and seems more consistent with the general philosophy of the proposed Regulation.

The “plaintiff’s preference” rule of Article 7 regarding environmental torts is probably a sensible antidote to any unnecessary temptation to lower standards of environmental protection in an effort to lure industries across borders.  It might be preferable to refer here to the entirety of Article 3 rather than simply Paragraph 1.


Article 9 (and perhaps the last sentence of Article 3(3)) is presumably directed at a situation in which there may be both tort and contract or quasi-contract theories of liability involved.  Here is seems that the basic approach is to have the same law govern both the contract and the tort theories.  While some suspicion of dépeçage is probably justified, Article 9 may go too far in rejecting it.  Suppose that a plaintiff is habitually resident in country A enters into a contract with a defendant who is habitually resident in country B.  Both parties, however, have business operations in country C, so in their contract they agree that the law of country C will govern their contractual relationship.  Litigation ensues and plaintiff claims, in addition to the breach of contract, that the defendant made fraudulent representations to the plaintiff that plaintiff relied on to his detriment in country A.  Should the law of country C govern the fraud claim simply because the contractual theories would be so governed?  It would seem not.  The plaintiff certainly can be charged with knowledge of the contract law of country C having freely stipulated to it.  But it seems unreasonable to expect that the plaintiff would anticipate an eventual fraud claim and thus should be charged with having freely accepted the law of fraudulent representations of country C.  It seems more sensible to give plaintiff the protection of the fraud law of country A, even if that requires the court to apply the contract law of C but the fraud law of A.  Of course, that result might be reached under Paragraph 5 of Article 9, but if it is, then it is hard to see what useful role the other paragraphs in Article 9 play.

As to Article 13, I agree with Dean Symeonides that this could be strengthened.  If a true rule of conduct or safety is involved, merely “taking account” of it is probably not sufficient, such a rule should apply without need of further analysis.


Article 22 (and Article 12 on “mandatory rules”) are, of course, common provisions in instruments of this type.  Particularly in view of the “escape” provisions already existing in the proposed Regulation, it may be wise to circumscribe them as closely as possible.  Article 12 attempts to do so in Paragraph 2.  There may be value, however, in limiting “mandatory” rules to those that have been previously and expressly stated by a country’s legal system to be mandatory in this sense.  This would give parties who have relationships with those countries fair notice that they may be subject to those rules.  The potential for unfairness comes about if a country declares to be mandatory a rule that a party could not have reasonably foreseen to be so treated.  The public policy reservation is relatively conventional in its formulation.  I agree with Prof. Weintraub that it should be made it clear that the preferred remedy in such a case is to dismiss the action.  Otherwise, if courts routinely use Article 22 to substitute their law for the law that would normally be applicable, much of the value of the Regulation will be lost.

Rome II is an impressive effort in a difficult field.  My only hope is that these informal observations may be of some use in the process.
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