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I. ROME II AND THE TENSION BETWEEN PREDICTABILITY AND FLEXIBILITY


The European Commission has proposed to the European Parliament and the Council a Regulation (Rome II) on the law applicable to non-contractual obligations.
 The reason the Commission states for codifying choice-of-law rules for torts and other non-contractual obligations is to provide “reasonable foreseeability as to the outcome of a case being heard on the merits”
 in the European Union. In the light of the forum shopping available under the Regulation on Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial Matters
 this reasonable foreseeability is not available unless conflict-of-laws rules are uniform in all European Union forums.


Ironically Rome II is more likely to succeed in providing reasonable foreseeability if its rules provide sufficient flexibility to take account of the “[s]mall factual differences [that] can substantially alter the parties’ expectations and the policy considerations at stake.”
 In many legal systems the supposed conflict between predictability and flexibility has proven illusory. Attempts to achieve absolute predictability in choice of law for torts by rigid rules have failed. When the result appears unwise because another jurisdiction rather than the one the rules selected will bear the long-range social consequences if its law is not applied, courts have avoided the seemingly certain rules. The three main avoidance devices have been overuse of “procedural” characterization; substantive recharacterization to switch from one territorial rule to another; and the use of “public policy”, not to dismiss the case because the chosen law is obnoxious to the forum, but to substitute forum law for the law chosen by the rule. The goal of choice-of-law rules should be to avoid this covert avoidance by providing flexibility to adjust to changed law-fact circumstances, but directing that flexibility so as to provide reasonable predictability.


Part II discusses these avoidance devices and indicates to what extent this experience suggests changes in the Rome II draft and in the Draft Report by Diana Wallis for the European Parliament’s Committee on Legal Affairs. Part III focuses on providing reasonable predictability by directing departures from primary rules along clear paths. I suggest that Rome II can be improved by drafting its rules and stating the exceptions from its rules in terms of the social consequences of applying the chosen law. I do this with some hesitation because a consequences-based approach is contrary to the aversion of Continental theorists to using substantive law considerations to choose law.
 Nevertheless, a consequences-based approach is most likely to provide the predictability that will be absent from attempts to impose rigid territorial rules or to provide exceptions from those rules that cannot be tested empirically.

II. Avoidance Devices


A. Procedural Characterization


Characterizing a rule as “procedural” for conflict of laws purposes is shorthand for saying that the law of the forum will apply without any reference to the rules of other jurisdictions that have contacts with the parties and the transaction.
 “Procedural” is a term used in many contexts. Its meaning should vary with a particular use and the reasons for that use.
 For conflict-of-law purposes insistence on the use of the forum’s rule without regard to foreign contacts is justified by two factors—the difficulty of finding and applying the foreign rule and the likelihood that the forum’s rule will change the outcome in a manner that induces forum shopping. If insistence on the forum’s rule is likely to result in forum shopping, a court should select the applicable rule by a choice-of-law analysis, unless it would be inordinately difficult to apply the foreign rule.
 Nevertheless in order to avoid applying the law of a foreign state designated by the forum’s rigid choice-of-law rule, courts have sometimes affixed the “procedural” label to rules that are substantive under this standard.


Chaplin v. Boys
 provides an example of how in reaching the same result, the opinions of two of the five Law Lords appear arbitrary because of the improper use of the “procedural” label while the opinions of two others are cogently reasoned by reference to which jurisdiction will bear the consequences of the choice of law. Two English servicemen were stationed temporarily in Malta. One serviceman’s negligence caused a collision between two motor vehicles that seriously injured the other serviceman. Under Maltese law the injured serviceman could recover for pecuniary losses but not for his pain and suffering including loss of amenities of life. Pain and suffering, recoverable under English law, provided the major claim for damages because the injured servicemen received full pay until his discharge and then found more remunerative employment.


At the time of the decision, the English choice-of-law rule for torts was lex loci delicti with the added requirement that the act must also be actionable under English law.
 The Law Lords, however, were unanimous in ruling that English law applied to permit recovery for pain and suffering. Lords Guest and Donovan reached this result by characterizing the recovery for pain and suffering as a procedural issue governed by the law of the English forum.
 Lords Hodson and Wilberforce reached the same result but for the reason that England, not Malta, would experience the consequences of permitting or denying recovery for pain and suffering.
 The fifth Law Lord, Pearson, rejected the procedural characterization of damages
 but took the position that when the act was not justifiable where committed, if the plaintiff sued in England, English law should play the predominant role in determining the extent of compensation.
 He stated, however, that he would not apply English damages if the plaintiff was forum shopping,
 a sentiment shared by Lord Donovan.
 How can a judge determine whether the plaintiff is forum shopping? Perhaps by the kind of analysis used by Lords Hodson and Wilberforce.


Rome II properly characterizes as substantive two issues that United States courts have often improperly treated as procedural—time limitations
 and burden of proof.
 There is one respect, however, in which Rome II may invite forum shopping by permitting the forum to apply its own rule. In Article 11, which determines the “scope of the law” chosen by the Regulation’s choice-of-law rules, 11(c) properly includes “the existence and kinds of injury or damages for which compensation may be due.” This refers to what are sometimes called “heads of damages” such as pain and suffering and lost wages. Article 11(e) includes in the Regulation’s scope “the assessment of the damage in so far as prescribed by law.” This seems to refer to quantification of damage under one of the heads. For example, assume that the chosen law permits recovery for pain and suffering. What is the proper recovery under this head in the circumstances of the case? Under the same facts an American jury may award the plaintiff $1 million while a court in another country might limit recovery to $10 thousand. Art. 11(e) includes quantification of damages within its scope only “in so far as prescribed by law.” This appears to mean that if the jurisdiction selected by the Regulation’s rules has a statutory limit on recovery, that limit applies. Perhaps if a judge-made rule places a similar ceiling on recovery, that rule would qualify as quantification of damages “prescribed by law.”
 Suppose, however, that there is no statute or judicial opinion setting a limit on damages. Nevertheless, an amount of damages considered as proper in the forum would be regarded as grossly excessive in the jurisdiction whose law the forum has chosen.


Although most courts recognize, as does Rome II, that heads of damages are substantive, these same courts often treat quantification of damages under these heads as procedural and subject to forum standards. One of the leading English treatises on conflict of laws reflects the traditional view:


A distinction must be drawn between remoteness and heads of damages, which are questions of substance governed by the lex causae, and the measure or quantification of damages, which is a question of procedure governed by the lex fori.


It is a mistake to characterize quantification of damages as procedural. Nothing is more likely to trigger the forum shopping that Rome II intends to discourage than permitting a forum to apply its own magnanimous view of proper compensation to a case governed by foreign law. Within the European Union average awards differ greatly from country to country. London solicitor firms have charts showing the comparative quantification of damages under particular heads in different European Union countries
 and forum shopping within the jurisdictional provisions of the Brussels Regulation
 is common. Rome II provides an opportunity to give this practice its quietus.


B. Substantive Characterization

Two cases from the Supreme Court of Wisconsin illustrate the undesirable aspects of avoiding a choice-of-law rule by an apparently arbitrary recharacterization of the substantive issue and provide a lesson from which Rome II might profit.


In Haumschild v. Continental Casualty Co.
 a wife brought an action in Wisconsin, the marital domicile, against her husband for personal injuries caused by his negligence in a California automobile accident. Wisconsin but not California permitted spouses to sue one another for negligence. The Wisconsin tort choice-of-law rule was lex loci delicti. For more than twenty-five years Wisconsin courts had in similar cases applied the law of the place of wrong to bar suit. The court overruled these cases recharacterizing the issue as “a question of family law rather than tort law”
 for which it adopted the rule “that, whenever the courts of this state are confronted with a conflict of laws problem as to which law governs the capacity of one spouse to sue the other in tort, the law to be applied is that of the state of domicile.”
 The court thus substitutes one rigid territorial choice-of-law rule for another.


Nine years later the Supreme Court of Wisconsin discarded Haumschild’s domicile rule. In Zelinger v. State Sand and Gravel Co.
 an Illinois wife with her daughter as a passenger collided in Wisconsin with a vehicle driven by an employee of a Wisconsin company. The wife, her husband, and daughter sued the employer and its insurer for injuries to the wife and daughter. The employer brought a counterclaim against the wife and her insurer for contribution. Under Illinois law the wife was immune from suit by the daughter and, as a host driver, was immune from injury to a guest passenger except for “willful and wanton misconduct.” Wisconsin law recognized neither immunity. The trial judge applied Illinois law to determine the wife’s liability and dismissed the employer’s counterclaim. The Supreme Court of Wisconsin reversed. Discussing Haumschild the court stated: “The mechanical application of the lex loci delicti was rejected in cases involving interspousal immunity issues, but in its place for such issues another universal mechanical rule was substituted which required the application of the law of the domicile.”
 Instead the court applied a consequences-based approach. It found that Wisconsin would experience the effects of not permitting the Wisconsin employer to obtain contribution but that the policies underlying the Illinois parental and host immunity rules are “scarcely impinged upon”
 when the daughter-guest is not suing the mother and the mother’s liability is in issue only as a basis for contribution to the obligation of the other tortfeasor.


Article 3(2) of Rome II invokes the specter of  Haumschild by selecting the law of the country where both the plaintiff and defendant have their “habitual residence” when the damage occurs. The Commission’s Explanatory Memorandum states that this common residence rule “reflects the legitimate expectations of the two parties.”
 This is not true if instead of traveling together the plaintiff and defendant are strangers who happen to collide with one another far from home. More significantly a consequences-based approach would depart from article 3(2) in two respects. That approach would adopt the law of the habitual residence instead of the place of injury when plaintiff and defendant had different habitual residences but those residences had the same the same law, which differed from that of the place of injury.
 Moreover, it would not apply the law of the common residence when, as in Zelinger, the choice affected the rights of third parties who did not share that residence.


The 11 November 2004 Draft Report of the Committee on Legal Affairs of the European Parliament replaces the shared residence rule with a rule selecting “the law of the country with which the non-contractual obligation is most closely connected” but then creates much the same problem by stating a presumption that the applicable law is that of the country where both plaintiff and defendant have their habitual residence.
 In this respect the previous draft report of 5 April 2004 was better in simply listing “the habitual residence of the person(s) claimed to be liable and the person(s) sustaining damage” as “factors that may be taken into account” to avoid the law of the country where the damage occurred.
 This permits applying the laws of different habitual residences if those laws are the same and rejecting the law of the common residence if the choice affects the rights of third parties who do not share that residence.


C. Public Policy


When Benjamin Cardozo was a judge on the Court of Appeals of New York he wrote a classic description of the circumstances in which a forum should refuse to apply foreign law that its choice-of-law rule had selected: “They do not close their doors unless help would violate some fundamental principles of justice, some prevalent conception of good morals, some deep-rooted tradition of the common weal.”
 The words “close their doors” reveal that Cardozo assumed that the only option for a court that found a foreign rule violated the forum’s public policy was to dismiss the case and allow the parties to litigate elsewhere if they could. The basis for this statement was a “vested rights” view of choice of law—that rights vested at the moment the defendant injured the plaintiff and those rights are enforceable only under the law of the jurisdiction where the injury occurred.


It is surprising to find Cardozo, the great innovator of legal doctrine, subscribing to such a rigid choice-of-law theory. In his jurisprudential writings he revealed discomfort with the vested rights theory:


When I view the conflict of laws as a whole, I find logic to have been more remorseless here, more blind to final causes, than it has been in other fields. Very likely it has been too remorseless.


Modern choice-of-law approaches are not “blind to final causes.” Most systems, particularly those that are consequences-based, take the content of laws and their policies into account before choosing law. Is there any room left under such circumstances for last-minute rejection of the chosen law as violating the forum’s public policy? The Supreme Court of Montana thought not:


Considerations of public policy are expressly subsumed within the most significant relationship approach. . . . A “public policy” exception to the most significant relationship test would be redundant.

This is too broad a statement. A court taking into account the content of the conflicting laws before making its choice will have far less occasion to invoke public policy as a last-ditch escape, but sometimes the forum will have so little contact with the parties and the transaction that its law cannot legitimately be applied. Under those circumstances the court may find that the law of the country with the relevant contacts violates the forum’s public policy. When this occurs the forum should not substitute its own law but should dismiss the case, as Cardozo envisioned.


A few United States courts that still cling to lex loci delicti use public policy as a device to escape that law and apply forum law. In Alexander v. General Motors Corp.
 a Georgia resident purchased an automobile in Georgia. While he was driving in Virginia the driver’s seat failed in a collision injuring him. Georgia but not Virginia held the manufacturer liable under a doctrine of strict products liability. The Supreme Court of Georgia held that although the lex loci delicti rule selected the applicable law, the fact that strict products liability was not available under Virginia law was contrary to Georgia public policy and therefore the plaintiff was “entitled to have Georgia law applied.”
 Any modern approach to choice of law would have selected Georgia law in the first place without the need to invoke a public policy exception. Under Rome II, the “obligation is manifestly more closely connected with” Georgia than with Virginia
 and Georgia is the state “in which the person sustaining the damage is habitually resident.”
 Under a consequences-based approach, Georgia, not Virginia, would experience the consequences of whether the manufacturer or the purchaser bore the risk of a defective product. As Professor Lorenzen said over eighty years ago:


The doctrine of public policy in the Conflict of Laws ought to have been a warning that there was something the matter with the reasoning upon which the rules to which it is the exception were supposed to be based.


Rome II provides that the law chosen under the Regulation “may be refused only if such application is manifestly incompatible with the public policy . . . of the forum.”
 There is no indication what is to occur after this refusal. Should the forum dismiss the case without adjudicating the merits or substitute forum law for the rejected rule? Dismissal is the only solution consistent with a method of choosing the applicable law that does not have “something the matter” with it. 


The Draft Report of the Committee on Legal Affairs proposes an amendment that would permit the forum to substitute its law for the rejected rule:


In particular, the application of a rule of law of any country specified by this Regulation may be refused and/or the law the forum applied if such application would be in breach of fundamental rights and freedoms as enshrined in the European Convention on Human Rights, national constitutional provisions and international humanitarian law.

Displacement of the chosen law with forum law should be limited to avoidance of the “breach of fundamental rights and freedoms.” This narrow displacement may be justified on the ground that the law applied is not really forum law but a rule reflecting universal values. In Kuwait Airways Corp. v. Iraqi Airways Co.,
 the House of Lords rejected Iraqi law that would justify the seizure of aircraft belonging to the Kuwati State. In his opinion, Lord Hope of Craighead noted that the public policy under which the Lords refused to apply Iraqi law was “based on the Charter of the United Nations and the resolutions which were made under it.”
 He stated that “a principle of English public policy which was purely domestic or parochial in character would not provide clear and satisfying grounds for disapplying the primary rule which favours the lex loci delicti.”

III. GIVING DIRECTION TO EXCEPTIONS BY FOCUSING ON CONSEQUENCES


Rome II’s “General Rule” selects “the law of the country in which the damage arises or is likely to arise”
 with two exceptions, the shared habitual residence rule previously discussed,
 and when “the non-contractual obligation is manifestly more closely connected with another country.”
 The Draft Report of the Committee on Legal Affairs proposes deleting the rule selecting the law of the country in which the damage arises and substitutes a rule selecting “the law of the country with which the non-contractual obligation is most closely connected.”
 The Report then provides a series of “presumptions” to guide selecting the most closely connected country and finally states that a court should override the presumptions “where it is clear from all the circumstances of the case that the non-contractual obligation is manifestly more closely connected with another country.”


The terms “most closely connected” and “more closely connect” are subject to various interpretations. Absent the statement of a specific rationale guiding the choice of law, they are likely to confuse rather than assist courts.


Developments in the United Kingdom illustrate the undesirability of providing amorphous exceptions to choice-of-law rules. On November 8, 1995, Parliament passed The Private International Law (Miscellaneous Provisions) Act. Part III of the Act abolishes the double actionability rule for tort or delict
 and replaces it with a presumption that the applicable law is that of the place of injury.
 This presumption is rebutted as to one or more issues arising in a case if it is "substantially more appropriate" to apply the law of another country.


Roerig v. Valiant Trawlers Ltd.
 is an example that unfocused exceptions, such as that in the United Kingdom Act, are unlikely to produce departures from the primary rule that improve the quality of choice-of-law decisions. A Dutch seaman employed by a Dutch company was killed on a trawler registered in England and owned by an English company that was a subsidiary of a Dutch company. His widow sued to recover loss of dependency for herself and the couple's children. Under Dutch law, death benefits that the widow and children would receive, including two pensions, would be deducted from the recovery. The policy underlying the Dutch deduction is "that society provides for its victims and their dependents to an acceptable and reasonably high minimum, which is usually elevated by provisions arranged by the industry they are/were working in."
 Under English law there would be no deduction. The court held that English law applied stating that "[t]he general rule [of the law of the place of injury under § 11] is not to be dislodged easily."
 It should have been dislodged in this case. The Netherlands, not the United Kingdom, would experience the consequences of reducing the recovery of Dutch dependents against a English subsidiary of a Dutch company.


Focusing on the policies underlying conflicting laws and which countries will bear the consequences of applying those laws would clarify the application of Rome II’s rules. There is already this orientation in Article 12, which concerns “overriding mandatory rules”:


In considering whether to give effect to these mandatory rules, regard shall be had to their nature and purpose and to the consequences of their application or non-application.

In 1992 a comprehensive choice-of-law Code took effect in Louisiana. Drafted under the direction of Symeon Symeonides, that Code contains a general provision that would improve the guidance provided by Rome II’s Article 3:


Except as otherwise provided in this Title, an issue of delictual or quasi-delictual obligations is governed by the law of the state whose policies would be most seriously impaired if its law were not applied to that issue.


Focusing on consequences will also make it clear that there is need for choice-of-law analysis only when the laws of two or more countries that have contacts with the parties and the transaction would produce different results. The Commission’s Explanatory Memorandum states with regard to the scope of the Regulation:


The proposed Regulation would apply to all situations involving a conflict of laws, i.e. situations in which there are one or more elements that are alien to the domestic social life of a country that entail applying several systems of law.

I suggest adding: “that would produce different results if applied to one or more issues.”

IV. CONCLUSION


Rome II is more likely to provide a desirable balance between predictability and the ability to adjust to different law-fact variations if takes a consequences-based approach. Among the changes that this approach suggests are the following:


1. Delete the language in Article 3 referring to the country more or most closely connected and insert language like that now in Article 12, which focuses on the policies underlying conflicting laws and on which countries will bear the consequences of applying or rejecting their laws.


2. Rome II should bring within its scope quantification of damages whether or not the quantification is directed by a specific rule of law or by community standards as understood and applied by courts. The Opinion of the European Economic and Social Committee on Rome II states:


Where court procedures and material claims are inextricably linked, an exception from the lex fori rule would appear justified and the lex causae could be applied.

Nothing is more “inextricably linked” to the substance of the injured person’s claim or is more likely to invite forum shopping than quantification of damages.


3. The habitual residences of plaintiff and defendant should be factors in selection of the appropriate law, but there should be no firm rule selecting the law of the common residence. This change will provide sensible results when, although not residing in the same country, the parties reside in countries with the same laws that differ from the laws where the injury occurred. This added flexibility will also permit taking account of the interests of third parties who do not share a residence with other persons claimed to be liable or sustaining damage.


4. The invoking of public policy to reject the law selected by the Regulation should not permit application of forum law. If public policy is a reflection of universal standards, the forum may employ these universal standards to adjudicate the case. In other situations the forum should dismiss the case and not reach the merits.
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